MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR

ORIGINAL APPLICATION NO.931/2012. (D.B.)

Sanjay Madanrao Kesarkar,
Aged about 52 years,

Occ-Nil,
R/o Plot No.D-10 Near Gupta Nursing Home,
Laxmi Nagar, Nagpur. Applicant.

-Versus-

1. The State of Maharashtra,
Through its Secretary,
Public Works Department,
Mantralaya, Mumbai-32.

2. The Chief Engineer,
Public Works Department,

Nagpur Region, Nagpur. Respondents

Shri P.C. Marpakwar, the Ld. Advocate for the applicant.
Shri V.A. Kulkarni, the Ld. P.O. for the respondents.
Coram:-Shri J.D. Kulkarni,

Vice-Chairman (J) and

Shri Shee Bhagwan, Member (A)

JUDGMENT

(Delivered on this 22" day of October 2018.)
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Per:Vice-Chairman (J)

Heard Shri P.C. Marpakwar, the learned counsel for
the applicant and Shri V.A. Kulkarni, the learned P.O. for the
respondents.

2. The applicant in this O.A. was Assistant Chief
Engineer at the time when the impugned order of his dismissal was
served on him.  Departmental enquiry pertains to the period from
17.11.1997 to 10.9.1999 when he was serving as Executive Engineer
in the Public Works Department (Western Division), Aurangabad.

3. The applicant has challenged the order of his
dismissal dated 30.12.2010 issued by the Government of
Maharashtra i.e. the appointing authority and also the passed in
appeal against the said order by the Hon’ble Deputy Chief Minister of
the Maharashtra State dated 18.9.2012, whereby the order of
dismissal has been confirmed. Both these impugned orders are at
Annexure A-1, Page Nos. 93 to 108 and 109 to 113 (both inclusive)
respectively.

4. From the charges framed in the departmental
enquiry against the applicant, it seems that as many as 29 charges

were framed against the applicant. The said charges are as under:-
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"9 UF- [ geecll 3HceTd ATl AT diideh AT el
Hgear  fAHEr fOuR F AT ESTaFeer AT YA Al feel.,
AT @A fAIor  Afger T8,

“9F_S)T:- el geEdl I TECATAT HIATET AT, HIAT
Ta®Y, HA gl Auaed aRserdr Afefor feoqol  r@r woray Fey o
AT FIHYOT JHETolTTh FHI dholl.

‘qa_ AT SARAET e gEEdRN #H gl ader HARD
HTAISFAT, FA FEGEY, 3UHFAT  GIAN ARON AT Seiir [Tar o
AT ASIT JATUNA SARATAT GEECTET HH FTT Tel.

919 IR:- Ul WIS fiehles Geecia Uehd  dli¥eh 3Ereiadeh Ho
o Yl UehT TECATATS! GEECi! 3Heleh JTeToldach Hclell.

99U fIHENT EIaX SauATd 3Melell TEATAT HATEIS difdsh
AAT AGIRHET Tepdal HIAT SN d HR FHATH Al

99 _Hel - AR TOak 3auard 3Teledl SARCIRAT difdc HAleddl
Alcagidiel P  HHAlS PN HSH. dUT difde HIAT Alcderdl Adeal
IHATT Fad: AT FAERY ol =TeY.

99 WG .- TS gREdl  HAE! GNUAd dAN A A
gfaadt ¢s FEarier gy 93 29 TR 9d G9TedT HIHAT diflde Heddl
GUT MaeTH AT IV faals geedl  JGTelaash FHo[X aholl.

99 HE.- el geEdl FRIGAAIT A FERUET  d@9 3w
geEd! TIEATH 1A grell el

99 T3 GHEC HIATT bl JUTSNE Jhs hol.

99 g@L- 3UfiaYs HehNl HEAT  FHATadehgd Ied fRImRaTaeR
ST, ./feeTieh 3. duelel AT AT PRI FEUTRN HIATT HILGEATH el

9 HF- TS GO HH AT ASY HEhRI HEUThgT
ST [ATIE Yoo TP el AR AHD AT I JHaAT 3ol

94 dRT- AR AgHRI TEAAT THA dedl diled YT SIEd Fra fee.

919 A- AT HghNl HEATAT HAel FEEUrR o el

aig dler- FET HAT AGEr o THFATIET FAT AT ATl
37T HATEr FAT  fhAdT G 3geaas dIR el seid.

94 TRT-  CIHIAY FHATT HE@D HATH/ATIET AR/ Eaiw, A
AGAUTAT T HETAT  AA/ASAT e HAS  Scdidr aadid

AN o

sAlideled AT &I &dh AT hell
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9 _HBT- GIP IT-HTAIIATIT TAETAT FHARR! il goEd!
HIATT STk AT hall.

94 HRL- HAGTHAY JEIRR FeACeN™l adeh Al HcAEE !
TATERT AFATAT GATC Tl .

919 FSW- ¢Toh HoR IR SIehid 3idd deledr JEdr AT
Y fafgel 3Med 1 UiaR fOaaT o QISTAT eVl ARG SAT ATdTATE)
&eh HS[Y holl.

99 _THNH:- FACERAT SIEATAT  UAGATd WIEEIE Shell, el
&Rl SedAlcaRT™ AT Seolel. dHT THAT Seoledl.

a9 fF- W / SARGAT fRFIs geedl HA o@ &, 3¢ A i
§¢ FIATT AT el Gelich 39.3.9%%% sl faalds GEEATOAT 08
fAfaer Fieea wRe g fera.

I9_UHdE:- 3emee Segr R (@uwE) fasmenes @ g
GEEHTSN 3T TEITR ST STHT GRECTATST T sholl,

99 S QI R HRISA efiatd HTRIAT ATAegsT  Ho
AT (FIHATAT HIAhHATE ATILAT) 32T HHATE F. £9.9% 6T Tdal T ol

a9 JdN- Th{hics Qe 3ol Sf#aT AT Hel  ¢’%%-3000 HEY
Td hll.

aq AN fels gREd! JEIRINTeY HY TcAIIGUET Sred el @<

ol

99 Ygd:- 9d9T 3Ty AGdAT FAISAT YHATONA - IduT eIeer
gl &I / SARCAT GEd AT A@RIY@rel o YA @ el

99 _dfeqd:- 3UGHRIegd UIcd STeledl WKl HASTAIEY  3TUTRd
239 HIATAT SARIAT T o OdT & ST FHII FHell.

94 _¥eddg:- 39QHREMREA  Witd Wiedl HAGATIE] 3TaTRd 239
FATAT ST IEREN el IHD AHATT  TR,39,3%,63¢/- Tae 3k
JHA F AR & 99,33,2¢3/- AT M. THUA. PRH, FHLIA. §
SEEER ATed.

a9 WA~ TEITAT SISl Aol TWIGHH 0T, [T FRIETETST
AT Y, SoUccdia] AQIT YATONT  HEA T, SARGAT aREd 318
SMaul, SARCRT diddl  Uidete 3U-Tlolell Hor, 37 3Aaegs  da
Ffead dell. dOT W33 FUITATS Il BiSelell Yo HILHT. I o qradr
R AMAT BISlell HAGRIST W3I JIIROY, EThAUSTT SET  STEAT ara
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U g8d @3S sRuIrErsr fafgd ArIeRasT SIRd @Y @O 3ET
HATGTHIY ST @I dhell. IS ATHAT T 2,30,00,63%/- TAST Tedl
JUASIET @A SMell.  cITdhl $.3¢,R¥,¥oly/- UdedT IhAATSr Al TH.UA.
HIHT, FHLIA. § SR 3ed.

5. The Enquiry Report was submitted on 21.10.2000
which is at Annexure A-7. The Enquiry Officer found that the
charges at Sr. Nos. 1,3,4,5,6,7,10,11,12,14, 16,19,20,21,22 and 24 to
29 were not proved and charge Nos. 2,8,15, 17, 18 and 23 were
partly proved, where charge Nos. 9 and 13 were proved.

6. Report of the Enquiry Officer was received by the
Government i.e. the appointing authority. The disciplinary authority
did not agree with the negative findings of the Inquiry Officer on
certain charges and also on the findings that some of the charges
were proved partially. The disciplinary authority, therefore, recorded
its own findings disagreeing with the negative findings given by the
Enquiry Officer. The said report of disagreement including the
reasons for such disagreement was served on the applicant as per
letter dated 21.8.2004 at Annexure A-8 alongwith the report and
findings recorded by the disciplinary authority.

7. The applicant was given an opportunity to submit

his written statement on the said show cause notice. Accordingly,
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the applicant submitted reply and, as already stated, the applicant
was dismissed. The appeal against the order of dismissal has also
been rejected and, therefore, this O.A.

8. The learned counsel for the applicant submits that
the applicant was not given an opportunity to put his case.
According to him, the Enquiry Officer submitted his report on
21.10.2002 which was kept without any action till 21.8.2004. Report
not agreeing with the Enquiry Officer alongwith a show cause notice
was received by the applicant on 23.8.2004 and he was directed to
submit his explanation within seven days. The applicant accordingly
submitted his explanation on 28.8.2004. It is, therefore, stated that
the applicant was not given sufficient opportunity to explain adverse
circumstances against him and to put his case. The submission of
the learned counsel for the applicant as regards the fact that no
action was taken against the applicant on the report of the Enquiry
Officer for two years, seems to be true.

9. But it can be understood from the fact that the disciplinary
authority did not agree with the report submitted by the Enquiry
Officer and has recorded its own findings for such disagreement, as

can be seen from the report alongwith Exh.A-8 dated 21.8.2004.
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10. Findings recorded by the disciplinary authority are
at page Nos. 516 to 540. We have perused the said findings and it
clearly shows that the disciplinary authority has gone through the
entire record which is very bulky and recorded its own findings on the
charges which were alleged to be either not proved or partially
proved. The applicant has already submitted his explanation on
28.8.2004 to such findings and, therefore, it cannot be said that
opportunity was not given to the applicant, only because he was
directed to file his explanation within seven days.

11. The learned counsel for the applicant submits that
the applicant sought for number of documents. But the same were
not supplied to him and the withesses mentioned by him were not
allowed to be examined. In this regard, the learned counsel for the
applicant has invited our attention to one application, a copy of which
Is placed on record at Page No0.658. In fact, the said document
(Annexure A-14) is not legible and, therefore, it is not clear as to
which document the applicant wanted to refer. Even for argument
sake, it is accepted that such application was moved before the
Enquiry Officer, itis not known as to whether such documents were
relevant or not to the enquiry.  We have also perused the report of

enquiry which refers to list of documents referred to and handed
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over to the applicant before initiation of enquiry. It also states about
the list of witnesses to be examined by the department.  There is
nothing on record to show that, the applicant ever challenged or
agitated the point of not getting documents before the Enquiry Officer
and, therefore, for the first time; said contention that the documents
were not supplied to him or defence witnesses were not allowed to be
examined, cannot be accepted. Had it been a fact that the applicant
was in need of the documents and those documents were really
relevant, the applicant should have filed an application before the
Enquiry Officer and the same ground should have been agitated even
before the appellate authority. However, there is no material on
record to show that any such point was raised or the documents
claimed by the applicant, were relevant.

12. So far as the list of withesses alleged to be
submitted by the applicant is concerned, copy of such list is at Page
No0.663, which is dated 14.12.2001, from which, it seems that the
applicant wanted to examine as many as 11 witnesses. However,
there is nothing on record to show that, he ever tried to examine
those witnesses or ever requested the Enquiry Officer to summons
those witnesses. It seems from the record that, the witnesses were

examined by the department and they were cross-examined on
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behalf of the applicant.  Not only that, the applicant also filed
detailed explanation and replied to the charges and the Enquiry
Officer had gone through all the documents placed on record which

are more than hundreds in number. The applicant was also

allowed to examine himself and witnesses.

13. We have perused the Enquiry Report, from which
we are satisfied that the Enquiry Officer has applied his mind while
coming to the conclusion and some of the conclusions drawn by the
Enquiry Officer were not found to be proper.

14. We have also perused the findings recorded by the
disciplinary authority (Annexure A-8) at page Nos. 515 to 540 (both
inclusive). The disciplinary authority has reconsidered the documents
and witnesses and found that the Enquiry Officer had wrongly
recorded some of the findings whereby the applicant was found not
guilty or some of the charges were found partially proved. Reasons
for not agreeing with the Enquiry Officer are recorded in details
alongwith reference to the documentary evidence as well as evidence
on record and the disciplinary authority came to the conclusion that
the charge Nos. 4, 12 and 28 were fully proved, whereas charge
Nos. 7,11,20,26 and 27 were proved partially. All these observations

are well supported and the Disciplinary Authority has given in details,
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the reasons for such disagreement. Admittedly, the disciplinary
authority has every right to disagree with the findings given by the
Enquiry Officer and to record its own findings. The only obligation on
the disciplinary authority is that such report disagreeing with the
findings of the Enquiry Officer has to be supplied to the delinquent
and he shall have given an opportunity to submit his explanation.
Admittedly, report disagreeing with some of the findings of Enquiry
Officer was served on the applicant and the applicant was given full
opportunity to explain the circumstances and after going through the
report, some documents and evidence placed on record and also
explanation of the applicant, the disciplinary authority came to the
conclusion that it is a fit case where the applicant shall be dismissed.
The impugned order dated 30.12.2010 whereby the applicant has
been dismissed from service is also exhaustive. It seems that the
disciplinary authority has considered the allegations, explanation
given by the applicant, the evidence on record, so also and
documents and statement of defence and after giving full opportunity
to the applicant, decision was taken. From the findings given by the
Enquiry Officer, the disciplinary authority as well as the appellate
authority, it seems that the applicant being Executive Engineer and

the Head of the Division was bound to follow the rules and
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regulations and was more responsible officer. Due to his negligence,
financial loss has been caused to the Government which is huge
and, therefore, decision was taken to dismiss the applicant.

15. The learned counsel for the applicant invited our
attention to the fact that the respondent has given discriminatory
treatment to the applicant. It is submitted that, the enquiry was
initiated against 21 officers including the applicant. However, very
lenient view has been taken in respect of other 20 officers, whereas
the applicant has been dealt with iron hands for the similar charges.
16. We have perused the order of appellate authority. It
seems that the applicant was heard on this point by the appellate
authority and the appellate authority has considered the said

contention. The relevant observation in this regard is as under:-

g7 frer meenfaee &Y. TH. TH.HERHT TS A TSI

Trdehs g, 29.2.20%¢ T 9R.2.0¢2%  3{ead YeATdcllehed 37l

e Fell.  HeX YaATdallehed IS AT TSI AGIGITT
adiel gaAraol  O3a e AU quae HUSR Aol
Jell FOAT el  TAGAR AT GeATdoilehel  3airal
argarhs & R€.y.R0eR U FaATaol Sauard el AT
gAaoiardr et A tH. tEHEE J@Y 9n 9
fqamma el 3uffyd g@id.  gaaviear adr A
FEA dOg At . umTear e Fguror 0%




17.
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Udel. Al TH. TH. e, AlSl Hgde AT ARG
el TG FON HEX Sholell @l 371 faTRIT Ema.
dag AT gaoll 3 Qe Jfwraier feerelr diFg fasm
frartd 93 HAeml IyATT dieg Rem 3 ddd
g Ed F%eT =g ggmar, 3Rl difr faedr Asamess
e

1. o1 faeeEmedr yEgd JhRUE @ . Srd-

goRR/Y. h. 3&o/HAT-& JTAT A FEAIRL ATAA%g Sdelel
ANWRIY, & HeHldiar Al sfUeramer 3T,
gAfdellehs 3t @ A1 FAGON FEIH A Ferer o
€.¥.0¢ Ui fAdesT A1 Id FREUIT oY IRFE
aRelieled &hel.  cAa®eT 3@ o Ad o, Uehedld &

grtoll  fOerdi 4. TH. THAEE, "ERde AT
ar. & fasrer el g gATT orer faseny a9 3 g
IrErS A FEE T ool mHd el ISdhi
FOAd  IQ, & fEw Wy g T AHEY  dgd
FLOGTHRET HIUTATET HET A, HEE iedl ATSelell HTET”

From the said observation, we find that even though

the applicant raised a point that 20 other officers in the same enquiry

were given less punishment than the applicant, The Appellate

Authority recorded its findings as to why view taken in respect of the
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applicant was proper. The appellate authority seems to have
considered the contention raised by the applicant as regards less
punishment to other 20 officers in similar loss. It must be seen that,
though it may be true that the responsibility of the applicant must be
more than other officers. However, this has not been reflected in
the applicant.

18. The learned counsel for the applicant has also
invited our attention to certain facts of the case, from which it seems
that the applicant was kept under suspension in this case on
31.1.2000. Charge-sheet was filed against him on 15.1.2001.
Enquiry Report was submitted on 21.10.2002 to the disciplinary
authority. The disciplinary authority, however, sat idle on the said
report for about two years and on 21.8.2004 findings were recorded,
whereby the disciplinary authority did not agree with some of the
findings of the Enquiry Officer. The said report was received by the
applicant on 23.8.2004 and he was directed to file explanation within
seven days, which he promptly filed on 28.8.2004. It is also pertinent
to note that, after receiving explanation, the applicant was reinstated
in service on 8.10.2004 and he continued to work till final punishment
order was passed on 30.12.2010. The final punishment order seems

to have been issued only after the applicant himself has filed one
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application on 28.8.2009, whereby he had requested to drop the
enquiry and after receiving such an application, final order of
punishment of dismissal was passed on 30.12.2010. The applicant
thereafter filed an appeal to the Hon’'ble Governor of Maharashtra.
Since no decision was taken on the appeal, he filed O.A.
N0.108/2011 which was withdrawn on 9.8.2011 with liberty to pursue
that appeal before the Hon’ble Governor of Maharashtra and finally
appeal was dismissed on 18.9.2012. All these mitigating facts are
not considered by the appellate authority while maintaining the order
of the disciplinary authority.

19. The applicant has placed on record the order of the
disciplinary authority in respect of 19 other officers who have also
undergone the joint enquiry alongwith the applicant.  He received
copies of these orders under the Right to Information Act and the
same has been placed alongwith Annexure A-10 at page No0s.576 to
645 (both inclusive). From the said order, it seems that very lenient
view has been taken in respect of the Sub-Divisional Engineers and
the Assistant Engineers, who were also found responsible for
financial loss caused to the Government and negligence in the duty
alongwith the applicant. In our opinion, all the circumstances must

have been considered by the appellate authority, when admittedly the
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applicant has requested to the appellate authority i.e. the Hon'ble
Minister to deal his case with leniency.

20. In view of the submission as referred to above, we
have perused the order passed by the appellate authority i.e. the
Hon’ble Deputy Chief Minister. From perusal of the charges framed
against the applicant, particularly charges which are proved as per
charge Nos. 4 to 27, 28 and 29, it seems that as per proved charge
No.27, because of negligence on the part of the applicant, the
Government has been caused with a loss of Rs. 2,21,37,731/- and
out of this loss, the applicant is responsible for the loss of Rs.
55,33,183/-. As per charge No.28, it is alleged that because of
negligence of the applicant, the Govt. was put to a loss to the tune of
Rs.1,27,77,629/-, out of which, the applicant is held responsible for
the loss of Rs.31,94,407/-, whereas as per charge No.29, it is alleged
that the applicant is responsible for a loss to the tune of Rs.
25,68,011/- and excess amount of Rs. 1,47,541/-, considering the
fact that the applicant was Head of the Division and was responsible
for such a huge loss caused to the Government, the appellate
authority must have though it proper to maintain the order of
dismissal and, therefore, we do not find any reason to interfere in

such findings merely on the ground that it was not specifically
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mentioned that the plea of leniency was not specifically considered
by the appellate authority. Hence, we proceed to pass the following

order:-

ORDER

The O.A. stands dismissed with no order as to costs.

(Shree Bhagwan) (J.D.Kulkarni)
Member (A) Vice-Chairman (J)

Dated:- 22.10.2018.

pdg
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